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Order, Supreme Court, New York County (Saliann Scarpulla,

J.), entered March 30, 2018, which, insofar as appealed from as

limited by the briefs, granted defendant’s motion to dismiss the

claim for breach of the redemption warranty, unanimously

affirmed, without costs.

Plaintiff brings suit for breach of a Unit Purchase

Agreement (UPA), pursuant to which it purchased 100% of the

membership interests in nonparty Organic Avenue, LLC (Organic)

from defendant and others.  Plaintiff alleges that defendant

breached its warranty that “neither [Organic] nor any of its

subsidiaries has any obligation (contingent or otherwise) to

purchase, redeem or otherwise acquire any equity securities or

any interest therein.”
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This claim was properly dismissed.  Defendant warranted in

the UPA that Organic and its subsidiaries had no obligation to

purchase or redeem shares, but made no representations whatsoever

with respect to its own obligations to do so.  It is thus

immaterial that Organic’s Fourth Amended and Restated Limited

Liability Company Operating Agreement obligated defendant to

offer to purchase certain shares.  Although the agreement

permitted defendant to fulfill this obligation by causing Organic

to make a purchase offer, this did not create any obligation

(even a “contingent or otherwise” obligation) on the part of

Organic itself, and the obligation still belonged to defendant

alone (see generally Greenfield v Philles Records, 98 NY2d 562,

569-570 [2002]).

The allegations made in a related action by another member

of Organic do not support plaintiff’s claim, as even that member

did not allege that Organic breached the redemption obligation,

asserting such claims only against the instant defendant. 
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In view of the foregoing, we need not reach the parties’

arguments with respect to the adequacy of plaintiff’s damages

allegations.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JULY 2, 2019

_______________________
CLERK
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